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not see it, and that he always looks to the rear because\line \expndtw-3 he does not want to run over anyone or hit any equipment\line \expndtw-5 which may be operating to the rear of the machine.  The viola-\line \expndtw-3 tion IS AFFIRMED.}\par \pard \plain \cbpat8\ql\li14\fi0\ri0\sb202\sa0 \f1\fs20{\b0\i0\ul\cf1\charscalex100\expndtw-3\f1\cchs0\lang1033\fs24 Significant and Substantial Violation}\par \pard \plain \cbpat8\ql\li7\fi734\ri0\sb223\sa0\sl-238\slmult0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-6\f1\cchs0\lang1033\fs24 I agree with the inspector's finding that the lack of an\line \expndtw-4 operable backup alarm constituted a significant and substan-\line \expndtw-1 tial violation. While it may be true that the inspector\line \expndtw-4 could not recall observing anyone working the proximity of\line the machine while it was operating, the respondent had not\line \expndtw-5 rebutted the fact that the machine is used for a multitude of\line \expndtw-4 purposes at different locations at any given time.  Under\line \expndtw-5 these circumstances, it is reasonably likely that the lack of\line \expndtw-3 an operable backup alarm could contribute to a potential\line \expndtw-4 hazard to equipment operating in the same area on any given\line day, or to mine personnel working in the area.  Accordingly,\line the "S&S" finding by the inspector IS AFFIRMED.}\par \pard \plain \cbpat8\ql\li14\fi0\ri0\sb173\sa0 \f1\fs20{\b0\i0\ul\cf1\charscalex85\expndtw-3\f1\cchs0\lang1033\fs28 Gravity}\par \pard \plain \cbpat8\ql\li0\fi734\ri0\sb216\sa0\sl-238\slmult0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-4\f1\cchs0\lang1033\fs24 I conclude and find that the lack of an operable backup\line alarm constituted a serious violation.  Although the respon-\line \expndtw-3 dent had two serviceable end-loaders, there is no evidence\line \expndtw-4 that it only used one of them, and I believe that given the\line volume of truck traffic on the site on any given day, one may\line reasonably conclude that both end-loaders were regularly used\line by the respondent in the course of its mining operation.\line \expndtw-3 Further, since it would appear that the defective backup}\par \pard \plain \cbpat8\ql\li3866\fi0\ri0\sb1325\sa0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw0\f1\cchs0\lang1033\fs26 663}\par }ard \plain \cbpat8\qc\li22\fi0\ri0\sb1051\sa0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw0\f1\cchs0\lang1033\fs26 662}\par } \expndtw8 received by other operators  regulated by OSHA have told him\line \expndtw6 that when  they  receive this equipment they take the backup      ^\line \expndtw7 alarms off   "because it' a a  nuissance around the working place\line \expndtw-2 (Tr.   \expndtw37 20).\expndtw-2      For  demonstration purposes,  Mr.  Brown played a}\par }fs24 MSHA's oral motion to modify section 104(d)U) Order\line \expndtw-4 No. 2007656, July 19, 1985, 30 C.F.R. \loch\af0\hich\af0\dbch\f1\cchs0 \'a7\hich\af0\dbch\af1\loch\f0\cchs0  50.30(a), to a sec-\line tion 104(a) non-"S&S" citation was granted (Tr. 12, 14).}\par \pard \plain \cbpat8\ql\li3780\fi0\ri0\sb2225\sa0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw0\f1\cchs0\lang1033\fs25 637}\par }8\slmult0 \f9\fs20{\b0\i0\cf1\charscalex100\expndtw-4\f9\cchs0\lang1033\fs24 1.  Whether the respondent violated the        \sub ;\line \nosupersub\expndtw-5 cited mandatory safety and reporting standards,     ;}\par \pard \plain \cbpat8\qc\li158\fi0\ri0\sb1037\sa0 \f9\fs20{\b0\i0\cf1\charscalex100\expndtw0\f9\cchs0\lang1033\fs26 636}\par }   57th Floor,   600 Grant Street,   Pittsburgh,   PA  15219\line \expndtw8 (Certified Mail)}\par \pard \plain \cbpat8\ql\li58\fi0\ri0\sb158\sa0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-2\f1\cchs0\lang1033\fs27 slk}\par \pard \plain \cbpat8\ql\li4226\fi0\ri0\sb2614\sa0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw0\f1\cchs0\lang1033\fs23 635}\par }ter a number of extensions, an order was issued on Novembe\line \expndtw-5 1985 under \loch\af8\hich\af8\dbch\f9\cchs0 \'a7\hich\af8\dbch\af9\loch\f8\cchs0  I04(b) of the Act because of Rushton's failure\line \expndtw-4 abate the alleged violative condition.  The Secretary filed\line \expndtw-6 petition_for the assessment of a civil penalty for the viola\line charged in the contested citation.  Because the two cases in\line \expndtw-5 the same citation and order, they were consolidated for the\line \expndtw-7 purposes of hearing and decision.}\par \pard \plain \cbpat8\ql\li14\fi0\ri0\sb0\sa0 \f9\fs20{\b0\i0\cf1\charscalex100\expndtw-13\f9\cchs0\lang1033\fs24 Appearances:}\par \pard \plain \cbpat8\ql\li4378\fi0\ri0\sb6170\sa0 \f9\fs20{\b0\i0\cf1\charscalex100\expndtw0\f9\cchs0\lang1033\fs26 630}\par }00000300000000000000000000000000000001c0000000000000000000000000000001c00000000000000000000000000000008000000000000000000000000000005000000070101000000030000000000}\par\pard \plain \li245\ri2110\sb108\sa0{\pict\wmetafile8\picw2082\pich1574\picwgoal1180\pichgoal892
